ABLE Module #4

Planning, Personnel, and Community Relations


Teaching Aid – Human Resources #14

Legal aspects of Termination

*This is not legal advice! It is a summary of general laws and regulations.
New York is an “employment-at-will” state. Theoretically, this means that unless employment contracts restrict termination, “an employer has the right to discharge an employee at any time for any reason.” Similarly, employees have the right to quit at anytime. Personnel policies usually dictate procedures for resignation. However, court precedents and statues have placed limits on the reasons an employee can be terminated. Public employees may also have some protection against termination without due process. Consult your lawyer (again!).

Basically, an employee may not be fired or disciplined for violation of terms of a contract when he or she is:
· protected by a specific state or federal law, including Civil rights laws prohibiting discrimination on the basis of age, ethnicity, disability, sex, race, religion; First Amendment to the U.S. Constitution, which guarantees freedom of speech, religion, the press, and assembly; laws protecting union activity; laws regarding wage and hours, health and safety; equal pay; and worker’s compensation.

· protected by public policy, including being forced to miss work due to jury or military duty

· protected by whistle-blower laws, including reporting an employer for breaking the law or violating health and safety standards

· protected by an implied contract, which may have been made orally or in an employee handbook.

The history of the employer-employee relationship creates a duty on the employer’s part to treat the employee fairly, for example, a long-term employee with a record of faithful service.

(Baldwin, David. Public Librarians’ Human Resources Handbook, p. 101)

Specifically, New York State forbids discharge of an employee due to:
· race, creed, national origin, age, handicap, gender, or marital status

· political or recreational activities, or legal use of consumable products outside of work

· membership in a union

· making a complaint to his or her employer, the Commissioner of Labor or his or her representative, about any provision of the Labor Law.

In general, “just causes” for termination include careless destruction of library property, dishonesty, negligence, poor productivity or refusal to work, poor work quality, ethnically harassing coworkers, excessive absences or lateness, falsifying time sheets or 
other official records, sleeping on the job, possession of alcohol or drugs on the job.
(Baldwin, David. Public Librarians’ Human Resources Handbook, p. 104)

Terminating an Employee

Prepare:

· Make sure that the library’s disciplinary procedure has been followed and that all possible efforts have been made to correct the problem. Review the appeals or grievance process.

· Check that the process has been documented and that the documentation supports termination.

· Be prepared to cite the section of the personnel policy that calls for discharge due to the problem at hand.

· Be certain that discrimination or retaliation are in no way involved in the decision and that procedures are being followed in the same way as in previous terminations. 

· Consider offering the option to resign if this is covered in the disciplinary action policy.

· Consider the impact on remaining staff members. Plan how to address this.

· Decide how to answer future reference inquiries for the person. (This may be covered in your personnel policies.)

His or her immediate supervisor is responsible for firing the staff member.

· Arrange to have another manager or Board Member present at the time of the termination. This is helpful for documenting the meeting (there is a witness) and managing the situation if it gets out of hand.

· Arrange to have a union representative present if this is designated by the employment contract or disciplinary procedure.

· Hold the meeting in a private and confidential place. Ideally, a place other than the director’s office, as the employee may need a little time to gather him or herself after the meeting.

· Choose a day early in the week and a time near the end of the employee’s shift. This allows him or her to leave work immediately after being informed and provides an immediate opportunity for any follow up (gathering personal items). It also provides an opportunity to inform other staff members.

What do I say?

Make it a short meeting, for everyone’s sake.

· Briefly review the problem and steps taken to correct it.

· Offer the option to resign, if it exists.

· Tell the staff member clearly that they are being discharged.

· Inform them of pay logistics and when they may retrieve their personal items.

Don’t get drawn into a debate about the process or an emotional rehashing of the situation.  Be empathetic, but don’t apologize or express how sad you are that it has come to this. This is not about you or your feelings.
Provided by “ABLE: Administering Better Libraries—Educate,” a Federally funded project supported by Federal Library Services and Technology Act funds, awarded to the New York State Library by the Federal Institute of Museum and Library Services via the Nioga Library System, 2005-2007.


