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Public Library Governance

Legal Structure and Organization of New York’s Public Libraries

Lecture Notes

Prior to class students should assemble and review the documents from the critical documents list (See Teaching Aid #1).  Ask them to bring copies of their charter and to note what documents they don’t have.

· Teaching Aid #1: Critical Documents List
Participants will also be expected to complete the questions in the Learning Exercise (see pre-class memo and pre-class questionnaire), review the Module Outline, read the Teaching Aids, and browse the bibliography and Internet links listed.

Begin with an introductory discussion of the necessity to understand the basics of law and governance in order to establish a strong community presence and move the library confidently into the future.

Effectively managing your library begins with a comprehensive understanding of the critical documents that form the legal and procedural foundation for your institution.  These include the corporate documents such as the charter and registration, the financial documents such as the annual audits; policies for the board, staff & library operations; organizational records such as past board minutes and all the other essential information that you must rely on in order to be consistent and lawful in all your actions. 

Review these documents with the class.  Ask for examples.  Ask what’s missing from their library.
The Library as a Corporation

· The Charter

Review the information on the websites below to better understand the concept of the library as a corporation, the responsibilities of the Board of Regents as the “incorporating authority,” and the role of the Commissioner of Education.
http://www.nysl.nysed.gov/libdev/charter/index.html#IOrigins
· The Library as an educational corporation

http://www.counsel.nysed.gov/pamphlet9/home.html
· The role of the Board of Regents
http://www.regents.nysed.gov/
Your library is but one of the many “educational” corporations governed by the NYS Board of Regents.  The Regents have the overall responsibility for all educational enterprise in the state.  They appoint the Commissioner of Education who serves as the Chief Executive Officer of the State Education Dept.  The Regents grant the library’s charter.  The Commissioner, in addition to managing SED, establishes Regulations (approved by the Regents) that govern to a large extent the working of educational institutions (and libraries) in our state.  These regulations include things such as “minimum standards.”

· Authority & Responsibilities

http://usny.nysed.gov/aboutusny.html
· Powers of the Commissioner of Education

When the library is first established, a provisional charter is generally granted for five years.  Within that time the library must meet minimum standards and receive its registration in order to receive its permanent charter.  The provisional charter contains specific details regarding the area chartered to serve and the structure of the Board of Trustees.
· Provisional vs. Permanent Charters 
http://www.nysl.nysed.gov/libdev/charter/index.html
· What to look for:

· Library type

· Area served

· Appointment/election of Trustees

· Trustee vacancies

· Tax exempt status

· Registration of Public Libraries

http://www.nysl.nysed.gov/libdev/register/applreg.htm
Types of Libraries

· Teaching Aid #2: Types of Libraries: A Comparison
http://www.nysl.nysed.gov/libdev/charter/index.html#IOrigins
http://www.nysl.nysed.gov/libdev/libs/pldtools/index.html
· Public vs. Association Libraries
There is no particular law that requires the establishment of public libraries in our state.  This lack of legal or constitutional guarantee of library service (unlike schools, which are mandated by the State Constitution) has been quite problematic, leading to a variety of legal structures for public libraries and areas in the state with no public libraries at all.  Today, there are four types of public libraries in our state.  Some (association libraries) are actually private corporations and not subject to many of the laws commonly covering “public” entities.

· Association
The oldest libraries were created by small groups of citizens who formed private not-for-profit corporations.  These “association” libraries range from the smallest in the state, serving a few hundred people, to the New York Public Library, serving millions.  About half the state’s libraries are “private” associations.

These libraries serve a variety of geographical areas ranging from a hamlet to entire cities and counties.  The Boards are generally self-appointed, though many have made provision for public participation in the selection process (see Public Library District Model).

Creating Public Library Districts in New York State: 
www.nysl.nysed.gov/libdev/libs/pldtools/guide/index.html
Association libraries are subject to Education Law, Commissioner’s Regulations, Not-for-Profit Corporation Law and some aspects of the Public Officers Law (Open Meetings), among others.  They are not subject to Civil Service or General Municipal Laws regarding bidding.
Budget development is similar in all public libraries in the partnership between the Board & Director.  Traditionally association libraries have not relied exclusively on direct tax support for their primary revenues, though today this is far more prevalent.
Association libraries cannot tax nor hold their own budget votes.  They must seek a school district or municipality to hold a special vote for them under the provisions of Ed. Law 259.
Association libraries also cannot issue municipal bonds, though they may seek a standard mortgage.  These libraries can utilize Industrial Development Agencies or the Dormitory Authority of the State of New York to issue construction bonds on their behalf.  The Finance module of this series will provide additional information on capital project funding.

Voting procedures are outlined on the DLD website noted below.

· Private not-for-profit status

· History & Methods of organization

· Applicable laws

· Non-applicable laws

· Voting and taxes

http://www.nysl.nysed.gov/libdev/libs/sdtaxes.htm
· Municipal

Municipal libraries, though separately chartered by the Regents, are in effect departments of the jurisdiction that created them; a county, town, or village.  They are true public entities and subject to all applicable laws.  The Board is generally appointed by the Town or Village Board.  The budget is a part of the municipal budget and so subject to the approval of the municipal board, not the public in general.  This often stifles library development since library service is not a high priority of most municipalities.  Capital projects are paid for by the municipality through municipal bonds.
· Establishment

· “Public” aspects

· Relationship with municipality/governing authority

· Board membership

· Budget development, presentation & independence

· School District

School district libraries are created by the residents of a school district and have clear authority and power as defined in law.  They too are purely public and must comply with all applicable law.  Though they serve the residents of the school district, they are not “school” libraries.  The Board is independently elected and the budget may be voted upon at a separate election.  The library may act with total independence with the exception of the issuance of municipal bonds for construction purposes.  In that case the library may “require” the school district to issue bonds on their behalf.
· Establishment

· “Public” aspects

· Legal structure & independence from school district

· Voting, Taxes & Trustee Elections

· Special District

Special district libraries are just that: special districts that are defined by the State Legislature and voted upon by the residents of that particular area.  In most cases they act like school district libraries but all have unique features within their enabling legislation.
· Establishment & definition of special district

· “Public” aspects

· Applicable laws

· Voting, Taxes & Trustee Elections

Governing Laws
· McKinney’s Laws of New York

· Public Library Law in New York State

http://www.nysl.nysed.gov/libdev/publaw/
These resources are critical to your success as a library manager.  In order for you to exercise your rights under the law you must know the law!  It is advisable to read all of the law applicable to public libraries or, at the very least, review each of the laws and regulations noted below as found in the work by Robert Carter on the DLD website.  There is no substitute for this knowledge.  The opinions following each law provide ample topics for discussion.

Education Law

· Section 226 - Powers and duties of Trustees

· Section 253 - Definition of a public library

· Section 254 - Standards of library service

· Section 255 - Establishment of a library

· Ed Law 259 - Taxation

· Ed Law 260 - Powers of Trustees

· Section 272 - Library Systems

The Boards of all Educational Corporations in the State are governed by Ed. Law 226.   It outlines how they are to conduct business, their fiscal and personnel responsibilities, property holding rights, and protocol for removal.
Sec. 254 is the governing law for Minimum Standards – CR 90.2
Sec. 255 is critical for those wishing to change their status or create a new library district, while Sec. 259 specifies the methodology for the collection of library taxes for all types of libraries.
Sec. 260 is of critical importance for school district and often special district libraries.  It clearly defines the Library Board’s powers to hold elections, determine the need for construction, and require the school district to sell bonds on their behalf.
Sec. 272 is the authority for the creation and funding of library systems.
Commissioner’s Regulations

State law authorizes the Commissioner and Board of Regents to establish regulations for the implementation of education law.  These range from minimum standards for library service and the qualifications for library Director to the requirements for systems to receive state aid (90.3).  Regulations have the effect of law.
http://www.nysl.nysed.gov/libdev/excerpts/
· Minimum Standards 90.2

http://www.nysl.nysed.gov/libdev/excerpts/finished_regs/902.htm
· Reporting Requirements – Annual Report

http://www.nysl.nysed.gov/libdev/libs/index.html#annrep2003
· Direct Access 90.3

http://www.nysl.nysed.gov/libdev/excerpts/finished_regs/903.htm
Laws for Public Institutions
· General Municipal Law

General Municipal Law outlines the requirements for numerous public actions, such as bidding and procurement, to safeguard the public interest.  Association libraries are generally not covered by such law.  Article 18 of Gen. Mun. Law clearly defines conflicts of interest by Boards of Trustees.
In essence, the library may not enter into any relationship that would profit directly, or indirectly, a Trustee or Trustee’s family member.  This includes “free” services!
Though not specified in law, Trustees of association libraries also fall under this restriction according to Comptroller’s Opinions as far back as 1947.
· Bidding & Procurement

· Conflicts of Interest – Article 18

· Public Libraries

· Association Libraries

· Public Officers Law

Public Officers Law provides fundamental rules for public bodies.  Again, with the exception of the Open Meetings Law, this does not apply to association libraries.
· Indemnification – Section 18 
The indemnification article allows public bodies to protect themselves from lawsuits that are not the direct result of their negligence or misconduct.

· Open Meetings and Freedom of Information Law 

The Open Meetings law is critical for the proper conduct of a library board meeting; all library board meetings!  Freedom of Information (FOIL) provides citizens the rights to access public documents.

· http://www.dos.state.ny.us/coog/coogwww.html
· CPLR – Confidentiality of Library Records

· Teaching Aid # 3: Confidentiality
CPLR Sec. 4509 provides for the confidentiality of library records under N.Y. State Law

· Civil Service Law

Those libraries considered “public” must also conform to the Civil Service law and the rules and regulations of their local Civil Service commission.

The Board of Trustees

· Resources: http://midhudson.org/trustee/main.htm
· Handbook for Library Trustees of New York State

Refer to Teaching Aids #4, 5 & 6 for detailed information on each of these themes
· Teaching Aid #4: Trustee Duties and Responsibilities
· Teaching Aid #5: Orientation of New Trustees
· Teaching Aid #6: Collective Authority
Board Organization and Meetings
· Elections & Appointments

Refer to the library charter for election provisions and the appointing authority or review Ed. Law 260 for election procedures for school district libraries.
Special libraries should refer to their enabling legislation.

· Charter provisions

· Appointing Authority

· Public Elections
· Teaching Aid # 7: By-Laws
· Essential Elements

· Board Meetings

· Teaching Aid # 8: Board Meetings
· Rules for Effective Board Meetings

· Open Meetings & FOIL

http://www.dos.state.ny.us/coog/coogwww.html
Board/Director Relationships

The Board is a public policy making body responsible for the over all management of the institution.  The Director is responsible for the day-to-day administration of the library and for guiding the board in its governing process.  Communication must be clear.  Board actions are “as a whole”.  An individual Board member cannot “command” the Director or any staff member.
The best way to avoid conflict is to communicate with all Board members all the time.  Regular e-mail updates often assist in this effort.  Directors should always have some written employment agreement or contract, even in civil service libraries.   These agreements must spell out the duties and authority of the Director, an evaluation process and a process for termination, as well as salary & benefits.
If conflicts arise with individual Trustees, the Board President should be brought into the issue.  In any case, the Director, as an employee, must accept the responsibility for managing the conflict as best as possible or seek other employment.  The “Library” is bigger than any individual.
· Duties & Responsibilities of the Director

· Collective Authority of the Board

· Employment Agreements/Contracts

· Evaluation of Director & Board

· Managing Conflict

Unfortunately conflicts between Board members and the Director happen frequently.  Generally they are due to a confusion of roles or poor communication between the Director and Trustee.  Review the web sites below for specific examples of Director and Trustee roles.  The interactive tutorial was developed for Trustees, but is a simple and effective tool for anyone involved in library management.

http://www.statelib.lib.in.us/www/isl/ldo/tm/TMChapD.html
http://mblc.state.ma.us/advisory/trustees/trustees_handbook/ch01s09.php
http://dpi.wi.gov/pld/te2.html
· See also: “Miles Don’t Matter; Library Boards and the Director”  interactive tutorial; Clinton-Essex-Franklin Library System, 2004.

· Teaching Aid # 9: Library Policies
Library Policies

State Law grants the Library Board with the authority to establish the policies, or rules, of the library.  These should not be confused with procedures (how to do something).  Policies are the governing “law” of the institution.  Policy development is serious and time-consuming business; but it must be an ongoing process.
Having well conceived policies protects the library from any number of complaints and lawsuits since rules have been established by the governing body prior to any incident.
Policies can be divided into particular areas such as those governing the conduct of the board, the “rules” of library operations, Collection Development, Emergencies, and Personnel
· The Importance of Library Policies

· The need to establish rules

· Organizational 

· Operational

· Library Policy Development and Revision 

Essential Policies
· Board Policies

· Operational Policies

· Collection Management/Intellectual Freedom Policies

· Facilities & Emergency Policies

· Personnel Policies

· Miscellaneous

It is critical to have all policies regarding personnel written and compiled.  These policies must be distributed to staff and staff should sign an acknowledgment that they have received and read them.  This will be the basis for any future grievance or lawsuit.
The Library as a Limited Public Forum

The library is considered a “limited” or “designated” public forum.  This concept should be discussed in the context of the Library Board’s right to establish reasonable “issue neutral” restrictions.  Kreimer vs. Morristown is perhaps the best case study.  The Anti-Defamation League has issued a pamphlet on libraries and the challenges of dealing with controversial organizations http://www.adl.org/Civil_Rights/library_extremists.asp
also see: http://www.ncac.org/art-law/top-pubforum.cfm for a more general discussion of the topic.

Ethics and the Public Library

· Teaching Aid # 10: Ethics and Conflicts of Interest
· Teaching Aid # 11: Ethics Statement for Public Library Trustees (Association for Library Trustees and Advocates)

The importance of ethics is often overlooked in library management due to the fact that the budgets and “spoils” of libraries tend to be small.  Nonetheless, in order for libraries to earn and keep the respect of their communities every effort must be made to act in a professional and ethical manner at all times.  Improprieties, no matter how small, can undermine the library’s credibility for many years. Review the handouts and pay particular attention to the application of conflict of interest guidelines to association library Trustees.  It is common practice for Trustees of association libraries to provide services to the library “at cost”.  This is not proper and should be avoided.

· Conflicts of Interest

· Public Officers Law

· Association Library Issues
Sample Policies

These websites offer a variety of sample policies that may be amended for local use.  Check with your library system for policies from your region as well.
http://www.owlsweb.info/L4L/policies.asp#sample
http://winslo.state.oh.us/publib/policies.html
http://www.mrsc.org/subjects/infoserv/publiclib/libpolicy.aspx?r=1
http://www.cmrls.org/policies/
The Library Network in New York State

· Teaching Aid #12 : The Library Network in NYS
· http://www.nysed.gov/
Refer to the handout for a detailed overview of the many institutions that comprise your library’s network, both in New York State and beyond.  Remember that your Library is chartered by the Board of Regents and so is under the authority of the Commissioner of Education.  This authority is passed down through the State Education Department, State Library, Division of Library Development and your library system.  Though intended to be a support network for your library, the Commissioner and State Library have the power to enforce their regulations and rules.

· Powers of the Commissioner

· SED Organizational structure

· Departments

· Regulations of the Commissioner

· Opinions of the Commissioner

· The State Library and Division of Library Development 

· Office of Cultural Education

http://www.oce.nysed.gov/
· The State Librarian

· The State Library

http://www.nysl.nysed.gov/
· Divisions & Departments

· Public Library Support Services

· LBPH 

http://www.nysl.nysed.gov/tbbl/
· ILL

· Division of Library Development

http://www.nysl.nysed.gov/libdev/
· Organization

· Public Library Services

· Consultants

· NOVEL

http://www.nysl.nysed.gov/library/novel/
· Public Library Systems

· Legal History & Structure

· Typical Services

· Finances

· School and 3Rs Systems

· History & Cooperative services

· The National Library Network

· ALA

· ALTA

· IMLS

· Library of Congress

Contemporary Issues:

· Public Voting – Budgets & Trustees

The Board of Regents has adopted a policy encouraging the public participation in library funding and governance.  This effort, called the “Public Library District Model” can apply to all types of libraries in varying situations.  The bottom line is that libraries that hold public votes directly on their budget receive more than twice the per capita support of those that do not.
· Association Libraries 

http://www.nysl.nysed.gov/libdev/libs/sdtaxes.htm
· Special School District meetings

· Chapter 414

· Election of Trustees

· Public Library Districts

http://www.nysl.nysed.gov/libdev/libs/pldtools/index.html
· Statewide Legislative Initiatives

It is important to stay informed about library activities on a state level.  By getting involved in NYLA and keeping abreast of state legislative issues, you can help your library reach its fullest potential.

· The Regents’ Commission Recommendations

      http://www.nysl.nysed.gov/rcols/
· New Century Libraries: http://www.ncl.nysed.gov/
· NOVEL: http://www.nysl.nysed.gov/library/novel/index.html
Issues for Discussion

Understanding the major issues of the day is important for all librarians and library administrators.  These issues affect every library in every community.  If time permits an open discussion of these issues would be beneficial to the course. 

· PATRIOT Act

· CIPA & Internet Censorship

· Other Issues of Concern to the Profession

Provided by “ABLE: Administering Better Libraries—Educate,” a Federally funded project supported by Federal Library Services and Technology Act funds, awarded to the New York State Library by the Federal Institute of Museum and Library Services via the Nioga Library System, 2005-2007.


